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HANSEN, Circuit Judge.

Reed Raynond Prior received a mandatory |life sentence follow ng his
plea of guilty to one count of possession with intent to distribute
nmet hanphetanine, in violation of 21 U S.C. § 841(a)(1l) (1994). Pri or
appeals his sentence and the district court's! denial of his nmotion to
withdraw his plea. W affirm

Acting upon information that Prior was dealing in narcotics, police
made numerous attenpts to locate Prior. On May 2, 1995, police |ocated
Prior's vehicle at a Mdtel 6 in Des Mines, |owa. They observed Pri or
carrying bags to his car as he prepared to
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| eave his room Police officers followed Prior to a nmini storage unit
where they saw himtransferring itens fromhis vehicle to the storage unit.
Police officers then obtained a search warrant for the storage unit and
Prior's vehicle. During the search, officers found a large quantity of
net hanphetanmine in a duffle bag on the floor of the storage unit. |In all,
the police seized 869 grans of nethanphetam ne fromthe vehicle and storage
unit. The police also seized a scale, other drug paraphernalia, and
$17,690 in cash.

Prior was arrested and charged with possession of nethanphetanine
with intent to distribute, in violation of 21 U S.C. § 841(a)(1). G ven
t he amobunt of cash and actual nethanphetam ne found in the search, Prior
could have been held responsible for a total of 1,147.6 grans of
net hanphet ami ne. The governnent provided notice that it would request the
enhanced mandatory mnimum sentence of life inprisonnment without the
possibility of parole, pursuant to § 841(b)(1)(A)(viii), because Prior's
of fense invol ved over 100 grans of nethanphetani ne and he had three prior
fel ony drug convictions.

Three days after his arrest, Prior signed a witten waiver of
indictrment, a waiver of detention hearing, and a guilty plea agreenent in
which Prior agreed to fully cooperate with the governnent and provide
conplete and truthful information concerning any crimnal matters of which
he has know edge. If the governnent determined Prior had provided
substantial assistance in the investigation or prosecution of another
person, the governnment had the sole discretion under the agreenent to nove
for a departure below the nmandatory mininmum life sentence. Prior's
attorney noved quickly with this agreenent to preserve Prior's option of
provi ding substantial assistance, which was the only way to avoid the
mandatory life sentence. (Plea Tr. at 23.) After a hearing on May 31,
1995, the district court accepted Prior's plea of guilty and ordered the
preparation of a presentence investigation report.



On Novenber 30, 1995, before sentencing had taken place, Prior filed
a notion to withdraw his guilty plea. During a hearing on the notion,
Prior presented testinony that he had been inconpetent to enter the plea
agreenent because he was going through wthdrawal from addiction to
control |l ed substances at the tine he signed the agreenent on May 5, 1995.
Following a hearing, the district court filed a witten order denying the
nmotion. The court found that even if Prior had been inconpetent at the
time he signed the agreenent, he undoubtedly was conpetent to nmake a
knowi ng and voluntary waiver of his rights at the plea hearing when the
district court accepted his plea of guilty.

On April 11, 1996, the district court entered judgnent on Prior's
guilty plea. The governnent presented certified copies of Prior's previous
drug convictions and refused to nake a substantial assistance notion,
rendering the district court wthout authority to depart below the
statutory minimumlife sentence. Accordingly, the district court sentenced
Prior to a mandatory life sentence without the possibility of parole.
Prior appeals.

Prior first contends that the district court erred in denying his
notion to withdraw his guilty plea. A guilty plea is a solenn act not to
be set aside lightly. United States v. Mrrison, 967 F.2d 264, 268 (8th
CGr. 1992). W reviewthe district court's denial of a notion to wthdraw

a plea for an abuse of discretion. United States v. Newson, 46 F.3d 730,
732 (8th Cr. 1995).

Rule 32(d) of the Federal Rules of Crininal Procedure provides that
a district court may permt a defendant to withdraw a guilty plea prior to
sent enci ng upon a showi ng of "any fair and just reason," and we have held
that the defendant bears the burden of establishing such a justification.
United States v. Yell, 18 F. 3d 581, 582 (8th Gr. 1994). Wile a defendant
seeking to withdraw a




pl ea before sentencing is given a nore |iberal consideration than soneone
seeking to withdraw a plea after sentencing, "a defendant has no absol ute
right to withdraw a guilty plea before sentencing,"” and the decision to
all ow or deny the notion remains within the sound discretion of the trial
court. United States v. Boone, 869 F.2d 1089, 1091 (8th Cr.), cert.
denied, 493 U. S. 822 (1989). Factors to consider in determ ning whether
to set aside a plea of gquilty include whether the defendant has

denonstrated a fair and just reason, whether the defendant has asserted his
i nnocence, the length of tinme between the guilty plea and the notion to
wi t hdraw, and whether the governnent will be prejudiced. 1d. at 1091-92.

The reasons offered by Prior for withdrawing his plea were that he
was nentally inconpetent due to substance abuse at the tine he signed the
pl ea agreenent and that he did not knowingly and intelligently waive his
constitutional rights. At the Decenber 22, 1995, hearing on his notion to
withdraw his guilty plea, Prior presented the testinony of a psychiatrist,
Dr. Mark Souza, who concl uded that because Prior was undergoi ng w t hdrawal
fromseveral controlled substances, he was unable to fully conprehend the
agreenent or appreciate its inplications at the tine he signed it on My
5, 1995. Dr. Souza further testified that Prior woul d have been conpetent
by the tine of the plea hearing on May 31, 1995, when the court accepted
Prior's guilty plea. Prior asserts that because he had been inconpetent
when he signed the plea agreenent and when it was explained to him his
pl ea was not knowi ng and voluntary at the May 31, 1995, plea hearing.

Prior was conpetent at the tine of the plea hearing, and he cannot
seriously argue otherwise. Furthernore, the transcript of the plea hearing
i ndicates that Prior understood his rights. The Assistant United States
Attorney summari zed the plea agreenent in court, explaining that under the
agreenent Prior is subject to a nandatory mninmum term of life
i mprisonnent, he has agreed to cooperate with the governnent, and upon a
governnment notion, there



may be a possibility of reducing his sentence bel ow t he nandatory m ni mum
if he provides substantial assistance. (Plea Tr. at 11-12.) The district
court asked Prior if he was able to follow the governnent's sunmary
description of the plea agreenent. Prior replied, "Yeah, | was, because
I've read it a couple of tinmes nyself." (ld. at 13.) Prior also stated
that he had understood its terns at the tine he signed the agreenent and
that he had been given a full opportunity to confer with counsel about this
matter. The district court carefully explained to Prior his constitutiona

rights, including the right to trial by a jury, to confront the witnesses
against him and to put the government to its proof. Prior indicated that
he understood that he had the right to go to trial and have his case
decided by a jury if he so chose. (ld. at 25.) Prior indicated that he
understood and voluntarily waived all his trial-related constitutional
rights. Prior provided an adequate factual basis for the plea, admtting
to possessing 3 1/2 pounds of nethanphetanine with intent to deliver.
Additionally, at the hearing on his notion to withdraw the plea, Prior
testified that he had told the truth at the May 31, 1995, plea hearing.

W agree with the district court's conclusion that Prior, who at al
times was represented by counsel, knowingly and voluntarily waived his
rights and pled guilty to the charge at the plea hearing on May 31, 1995.
Thus, Prior's asserted fair and just reason to withdraw his plea cannot
carry the day. Additionally, he did not assert his innocence of the
charges and he waited approximately five nonths before seeking to withdraw
his plea. W conclude that the district court did not abuse its discretion
in denying Prior's notion to withdraw his guilty pl ea.

Prior raises several constitutional challenges to his sentence.
Specifically, he contends that the nmandatory life sentence, inposed
pursuant to 21 U.S.C. 8§ 841(b)(1) (A (viii),



violates his rights to due process and equal protection under the Fifth
Anendnent, his right to be free fromcruel and unusual puni shnment under the
Ei ghth Anendnent, and the doctrine of separation of powers. "The question
of whether a statute is constitutional is a question of |law and nust be
reviewed de novo." United States v. Wsley, 990 F. 2d 360, 363 (8th Cr.
1993).

First, Prior contends that the mandatory life sentence violates his
due process rights, arguing that the statute deprives the district court
of discretion to inpose an individualized sentence. Where capita
puni shnment is not involved, however, an individualized sentencing
determination is not a constitutional inperative. United States V.
Coodf ace, 835 F.2d 1233, 1236, 1237 n.4 (8th Cir. 1987). See Harnelin v.
M chi gan, 501 U. S. 957, 995 (1991) (plurality) (recognizing the Court's
repeated holding that there is no requirenment conparable to the

"individualized capital sentencing doctrine" outside the capital context
due to "the qualitative difference between death and all other penalties").
"[Dlue process is not violated nerely because a statute divests the trial
judge of discretion to sentence as he mght wish," even if the resulting
effect is to place wide discretion in the hands of the prosecutor.
Coodface, 835 F.2d at 1236. In noncapital cases, "Congress has the power
to define crimnal punishnments without giving the courts any sentencing
di scretion.”" Chaprman v. United States, 500 U.S. 453, 467 (1991); United
States v. Hammer, 3 F. 3d 266, 269 (8th Cr. 1993), cert. denied, 510 U S.
1139 (1994). Consistent with its authority to do so, Congress has nerely

made a legislative choice in section 841(b) to deprive the courts of
sent enci ng di scretion.

Prior argues that the statute is overinclusive and violates due
process because it does not differentiate between drug kingpins, who run
| arge drug trafficking operations, and drug addicts, who nay traffic in
control | ed substances only to nake enough noney to buy nore drugs to feed
their habit. W find no due



process violation. "Absent classifications based on race or sone other
forbidden or suspect ground, |egislative decisions of the sort here in
guestion -- how severely to punish a particular class of drug-trafficking
crimes -- need only have a rational basis to survive" a due process
challenge. United States v. Frieberger, 28 F.2d 916, 921 (8th Cir. 1994),
cert. denied, 115 S. C. 765 (1995). Section 841(b) rationally serves to
di scourage illegal drug trafficking activity by inposing a nandatory

mnimumlife sentence upon any defendant convicted of violating section 841
who was crimnally responsible for a certain quantity of drugs and who al so
has a record of two or nore felony drug convictions. Drug addicts who
traffic inillegal substances contribute to the sane probl em addressed by
the statute as do so-called drug kingpins who engage in drug trafficking
solely for profit. "That distributors of varying degrees of culpability
m ght be subject to the sane sentence does not nean that the penalty system
is unconstitutional." Chapnan, 500 U. S. at 467.

Prior contends that the unbridled prosecutorial discretion to allow
sone, but not all, defendants to avoid life in prison in exchange for their
cooperation offends the Equal Protection Cause. W disagree. Defendants
convi cted of section 841(a) are not all sinmilarly situated with regard to
their ability to provide substantial assistance to aid the governnent in
further prosecutions. Allowi ng prosecutors to provide the benefit of a
nmotion for a sentence below the mandatory minimnumonly to those who are
capabl e of providing substantial assistance to the governnent is rationally
related to the legitimate governnent interest in prosecuting crimnal
conduct . We have previously determned that a sentencing schene that
removes discretion fromthe courts but builds in a safety-val ve adj ust nent
"predi cated on the reasonabl e assunption that the governnent is in the best
position to supply the court with an accurate report of the extent and
ef fecti veness of the defendant's assistance,”" does not violate due process.
United States v. Grant, 886 F.2d 1513, 1514 (8th G r. 1989)




(internal quotations omtted). Likew se, we now determne that this schene
does not offend equal protection rights. Accord United States v. Van
Wnrow, 951 F.2d 1069, 1073 (9th Cr. 1991).

W note that there is no assertion here that the prosecutor acted in
bad faith by denying Prior a notion for substantial assistance. |In fact,
the governnent offered Prior the opportunity to benefit from this
"prosecutorial grace," as Prior calls it (Appellant's Br. at 27), but he
refuses to provide the governnent with any assistance at all. Prior flatly
asserts that he will not aid the governnent in arresting any nore people.
(See Sent. Tr. at 45.) Unfortunately, his steadfast refusal to offer any
hel p renders the courts unable to provide himwth any relief from the
congressionally mandated |ife sentence to which he is subject.?

Next, Prior asserts that his sentence violates his right to be free
from cruel and unusual punishnment because the life sentence is grossly
di sproportionate to his crine. Prior argues that his sentence is
di sproportionate because he is an addict and, until the tinme of his arrest
on this charge at the age of 45, he had never spent a day in jail because
his three previous felony drug convictions yielded no nore than suspended
sentences and fines.

2At the sentencing hearing, the district court clearly
expressed to Prior that he is, in effect, needlessly confining
hinself to life inprisonnent by his refusal to provide substanti al
assi stance. Judge Longstaff explicitly told Prior the follow ng:

You' re making nme do sonething | hate doing today . . .
you're making nme send you to jail for life, and |I don't
want to do that, and | hope soneday that in the next
approxi mately 365 days | have a chance to revisit this
sentence and give you a just sentence and prove to you
that the systemworks; but unfortunately, Reed, under the
law, right or wong, you're the only person right now
that holds the key to unlock the handcuffs that bind ne
right now, and I hope soneday in the next year you' d nake
a decision to give ne a chance to do what's right.

(Sent. Tr. at 43-44.)



Prior asserts that he is capable of leading a productive life as he was an
excel | ent student who conpleted a Bachelor of Arts degree in history and
a Master of Arts degree in education. Thus, Prior clains that his life
sentence is disproportionate to his crine.

The Eighth Anendnent "forbids only extrene sentences that are
“grossly disproportionate' to the crine." Harnelin, 501 U S. at 1001
(opi ni on of Kennedy, J., concurring in part and concurring in the judgnent)
(quoting Solemv. Helm 463 U S 277, 288, 303 (1983)); accord Frieberger
28 F.d at 920; United States v. Jones, 965 F.2d 1507, 1518 (8th Cir.),
cert. denied, 506 U S. 924 (1992). Qur review to determ ne whether a
sentence is grossly disproportionate is quite narrow. Frieberger, 28 F.3d
at 920.

While Prior's sentence is harsh, we conclude that it is not grossly
di sproportionate given the equally serious nature of his crine. The
Supremrme Court concluded in Harnelin that a state sentence of mandatory life
i mprisonnent without the possibility of parole for possessing 672 grans of
cocaine did not violate the Ei ghth Anendnent, despite the fact that the
defendant had no prior felony convictions. 501 U S at 994 (plurality).
In this case, Prior has a record of three prior drug felony convictions,
and he was held responsible for possessing with intent to distribute
1,147.6 grans of nethanphetanine. Conparing this case with the facts of
Harnmelin | eads us to conclude that Prior's sentence does not violate the
Ei ghth Anendnent's ban on cruel and unusual puni shnents.

Prior seens to assert that because he is an addict, he is not as
deserving of a |life sentence as so-called drug kingpins. A conparison of
his conduct with that of even larger-scale distributors, however, is not
relevant to our analysis. Such a proportional analysis is only appropriate
after an initial conparison of the crine to the sentence for which it is
i nposed leads to an inference of gross disproportionality. United States




v. Johnson, 944 F.2d 396, 409 (8th Cir.) (relying on Harnelin), cert.
denied, 502 U S. 1008 (1991). W have noted that the possession of
narcotics with the intent to distribute is an offense "at the root of sone

of the gravest problens facing our country. The “fruit' of the drug pl ague
is everywhere; it fills our jails, our courts, our streets, and our
nurseries." United States v. Mirovitz, 918 F.2d 1376, 1381 (8th Cr.
1990), «cert. denied, 502 U S 829 (1991). Prior's three previous
convictions indicate that he has been involved in drug distribution for

many years, and his actions have furthered the spread of this plague. Life
i mprisonnent without the possibility of parole in this circunstance i s not
grossly disproportionate to the offense. As an aside, it is again worth
noting that Prior has been given the opportunity to attenpt to reduce this
sentence hinself by providing substantial assistance to the governnent, and
he steadfastly refuses to do so.

Finally, Prior argues that section 841(b) is unconstitutional under
the doctrine of separation of powers. The district court can depart from
the mandatory m ni num sentence only if the prosecution nakes a notion for
departure on the basis that the defendant has provided substantial
assi stance, and Prior argues that this usurps the function of the
judiciary. W have previously rejected this argunent, see United States
v. Mason, 902 F.2d 1314, 1316 (8th Cir. 1990), and one panel is not at
liberty to overrule a decision of another panel. Mack v. Caspari, 92 F.3d
637, 641 n.6 (8th Gr. 1996). Accordingly, we reject this argunent without
further discussion.

V.

Prior also challenges the constitutionality of 21 U S C. § 851(e),
which is a statute of limtations provision that prohibits defendants from
challenging "the validity of any prior conviction alleged under this
section which occurred nore than five years before the date of the
information all eging such prior
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conviction." Two of Prior's previous convictions occurred nore than five
years earlier, and the district court did not permit Prior to attack their
validity. Prior contends that section 851(e) provides an arbitrary and
irrational classification that violates due process and equal protection

W di sagree.

Wil e we have not previously addressed this question, several of our
sister circuits have squarely reached the issue. They have determ ned
that, except for the limted circunstance where a prior conviction was
obtained in violation of the right to have counsel appointed, a defendant
has no constitutional right to challenge a prior conviction used to enhance
a current sentence, and accordingly, section 851(e) does not violate due
process. See United States v. Gonzales, 79 F.3d 413, 426-27 (5th Cr.),
117 S. . 183 (1996); ULnited States v. Arango-Mntoya, 61 F.3d 1331, 1338
(7th Gr. 1995); United States v. Davis, 36 F.3d 1424, 1438-39 (9th Cr.
1994), cert. denied, 115 S. . 1147 (1995); United States v. Wllians, 954
F.2d 668, 673 (11th Gr. 1992). Several courts have al so rejected an equa
protection challenge to section 851(e). See Gonzales, 79 F.3d at 426-27;
Davis, 36 F.3d at 1438-39; WIllianms, 954 F.2d 668, 673. No court has
sustained a constitutional attack agai nst this provision.

Because no suspect class or fundanental right is at issue,® the ban
agai nst chal |l engi ng convictions over five years old need only be supported
by a rational |egislative purpose. The five-year ban, which applies
equally to all recidivists to whomthe statute applies, rationally serves
the legitinmate purpose of avoiding the costs and ot her probl ens associ at ed
with keeping court records indefinitely. Davis, 36 F.3d at 1438. Prior
argues that a five-year cutoff point is arbitrary, but we do not find it
to be unconstitutional. Five years is a reasonable anmount of tine to

Prior does not claimthat his prior convictions were secured
w thout the benefit of counsel.
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require court docunents to be preserved wi thout the requirenent becomni ng
overly burdensone. Any cutoff point for the right to collaterally
challenge a prior conviction will sound sonmewhat arbitrary, but we conclude
that the five-year mark is rationally related to the goals of the statute.
W agree with the conclusion of our sister circuits that "[s]ection 851(e)
is wholly reasonable, both to effectuate the legitinmte purposes of
enhanced sentencing for recidivists, and to elimnate a host of practica
problems with respect to ancient records absent such a provision." Arango-
Mont oya, 61 F.3d at 1338 (internal quotations onmtted); accord Davis, 36
F.3d at 1438-39; Wllianms, 954 F.2d at 673. Accordingly, we join those
circuits that have held that section 851(e) does not violate due process

or equal protection, and we conclude that the district court properly
applied it to preclude Prior fromchallenging the validity of two of his
previ ous convictions.

V.

Finally, Prior contends that his conviction should be set aside
because he was denied the effective assistance of counsel. d ains of
i neffective assistance are ordinarily reserved for collateral attack, but
we may consider such a claimwhere the record is established and there is
no need to develop additional facts. United States v. Martin, 62 F.3d
1009, 1012 (8th Gr. 1995), cert. denied, 116 S. C. 1556 (1996). W will
consider Prior's clai mbecause his argunent does not incorporate or depend

upon the devel opnent of facts outside the original record. See id.

To nake out a claimof ineffective assistance of counsel during the
pl ea process, a defendant nmust first denonstrate that counsel's perfornmance
was deficient, which requires a showing that the representation fell bel ow
an objective standard of reasonableness. Strickland v. Washi ngton, 466
U S 668, 687-88 (1984); see also HII v. Lockhart, 474 U S. 52, 57 (1985)
(holding Strickland's two-part standard applies to ineffective assistance

12



clainms arising out of the plea process). Second, the defendant nust
denonstrate prejudice, that is, that "there is a reasonable probability
that, but for counsel's errors, he would not have pleaded guilty and woul d
have insisted on going to trial." Hll v. lLockhart, 474 U S. 52, 59
(1985); see Strickland, 466 U. S. at 687.

Prior contends that he received ineffective assistance of counsel
when he signed the plea agreenent on May 5, 1995, while inconpetent, and
at the plea hearing on May 31, 1995. At the plea hearing, Prior's attorney
stated that he noved quickly with the plea agreenent in order to tinely
preserve for Prior the possibility of avoiding a |life sentence by providing
substantial assistance. Prior's attorney stated that it was apparent very
early on that Prior would be subject to a nandatory |ife sentence, given
the quantity of nethanphetam ne in his possession when he was arrested and
his three prior felony convictions. (Plea Tr. at 22-23.) Counsel
acknow edged that he had considered the strength of the governnent's case
and asserted that while he had explored the possible defenses that m ght
be avail abl e, none were feasible. (ILd. at 23-25.) Prior's attorney
stated, "we determned that M. Prior, who had cooperated with the
governnment initially and, faced with the overwhel m ngly severe sentence
that he was |ooking at, needed to provide the governnment with sone
substantial assistance in order to have any hope of avoidi ng the nandatory
life inprisonnent." (ld. at 22-23.) Al though Prior now refuses to provide
any assistance to the governnent, counsel's strategy was reasonabl e and
prudent, and Prior consented to it. The fact that this strategy has now
proven unsuccessful because Prior refuses to cooperate does not render
counsel 's perfornance deficient. See Janes v. State of lowa, 100 F. 3d 586,
590 (8th Cir. 1996) ("Reasonable trial strategy does not constitute
i neffective assistance sinply because it is not successful.") W conclude

that, in the face of a very strong case against Prior, counsel provided
obj ectively reasonabl e representation by tinely securing an opportunity for
Prior to provide substantial assistance in the
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hope of securing a sentence of less than life inprisonnent. W reject
Prior's attenpt to lay off on his experienced and able counsel the
consequences of his own crimnal conduct and the statutorily mandated
result of his adamant refusal to hel p hinself.

Even if counsel's performance coul d be considered deficient because
of Prior's withdrawal from substance abuse at the tine he signed the
agreenent, a conclusion we specifically reject, there is no credible
evi dence that Prior would not have pleaded guilty had he been conpetent
when he signed the agreenent. As noted above, Prior was conpetent at the
pl ea hearing on May 31, 1995. The governnent had a strong case agai nst
Prior that would send himto prison for |life absent a governnment notion for
departure based on substantial assistance. Prior provided a factual basis
for the plea and was advised of all his rights. Prior testified that he
knew he faced a life sentence. During the plea hearing, the Assistant
United States Attorney recited a sunmary of the plea agreenent, including
the provision allowing Prior an opportunity to provide substantial
assi stance to the governnment in order to avoid the |life sentence. Prior
i ndi cated that he understood because he had read the agreenment a coupl e of
times hinself. He indicated that this was a correct statenment of what he
had agreed to and that it included nothing that he did not agree to. (Plea
Tr. at 13-14.) Also, the district court carefully inforned Prior of his
right to a trial and that "if | accept this plea of guilty today, there
will be no trial." (ld. at 27.) Prior indicated that he understood and
wai ved his rights. There sinply is no credible evidence to indicate that
Prior would have insisted upon going to trial had he not signed the plea
agreenent while in wthdrawal. Thus, Prior was not prejudiced by his
counsel 's conduct .
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A/

We conclude that the trial court committed no reversible error and
that Prior received the effective assistance of counsel. Accordingly, we
affirmthe judgnment of the district court.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.

15



